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DEPARTMENT  OF  THE  INTERIOR 

Heritage  Conservation  and  Recreation 
Service 

36  CFR  Part  1215 

Archaeological  Resources  Protection 
Act  of  1979;  Proposed  Uniform  m 
Rulemaking  and  Notice  of  Public 
Hearings 

AGENCY:  Heritage  Conservation  and 
Recreation  Service,  Department  of  the 
Interior. 

ACTION:  Proposed  Rulemaking  and 
Notice  of  Public  Hearings. 

summary:  This  proposed  uniform 
rulemaking,  implementing  the  provisions 
of  the  Archaeological  Resources 
Protection  Act  of  October  31, 1979 
(Public  Law  96-95),  is  in  response  to 
Section  10(a)  of  the  Act.  This  uniform 
rulemaking  will  serve  as  the  foundation 
and  basic  policy  standard  for  additional 
regulations  which  Departments  and 
independent  agencies  may  promulgate 
pursuant  to  Section  10(b)  of  the  Act. 
DATES:  Written  comments  are  invited 
and  should  be  submitted  on  or  before 
March  20, 1981.  Participation  is  invited 
at  public  hearings  to  be  held  February  7, 
1981;  February  14, 1981;  February  21, 
1981;  February  28, 1981;  March  7, 1981; 
and  March  14, 1981.  See  Supplementary 
Information  below  for  details. 
ADDRESSES:  Written  comments  should 
be  forwarded  to  the  Director,  Heritage 
Conservation  and  Recreation  Service, 
CODE:  W512,  Department  of  the 
Interior,  440  G  Street,  N.W.,  W ashington, 
D.C.  20243.  Public  hearings  will  be  held 
in  Albuquerque,  New  Mexico; 
Anchorage,  Alaska;  San  Francisco, 
California;  Denver,  Colorado;  Chicago, 
Illinois;  and  Atlanta,  Georgia.  See 
Supplementary  Information  below  for 
details. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  M.  McKinney.  Manager,  Federal 
Antiquities  Program  Heritage 
Conservation  and  Recreation  Service, 
Department  of  the  Interior,  Washington, 
D  C.,  202-343-5264;  Barbara  Levin, 

Office  of  the  Solicitor,  Department  of  the 
Interior,  Washington,  D.C.,  202-343- 
7957;  Maxwell  D.  Ramsey,  Tennessee 
Valley  Authority,  Norris,  Tennessee, 
615-632-6450;  Janet  Friedman, 
Department  of  Agriculture,  Washington. 
D.C.,  202-447-7711;  or  Garland  P. 
Thompson,  Department  of  Defense, 
Washington,  D.C.,  202-272-0517. 
SUPPLEMENTARY  INFORMATION:  The 
public  is  invited  to  submit  written 
comments  on  the  proposed  rulemaking. 
Comments  should  include  the  name  and 
address  of  the  person  making  the 


submission,  should  identify  the  specific 
section(s)  and/or  paragraph(s) 
commented  on,  should  state  reasons  for 
the  comments  and,  where  appropriate, 
suggest  an  alternative  approach. 

Public  Hearings 

Public  hearings  were  held  during 
March  and  April  1980,  in  Denver, 
Colorado;  Phoenix,  Arizona;  Portland, 
Oregon;  and  Knoxville,  Tennessee, 
following  publication  of  a  notice  of 
public  hearings  in  the  March  19, 1980, 
issue  of  the  Federal  Register  (45  FR 
17622).  These  public  hearings  were  held 
to  provide  an  opportunity  for  early 
public  input  into  the  rulemaking  process 
and  to  initiate  an  early  dialogue  among 
various  groups  interested  in  the  use 
and/or  protection  and  conservation  of 
archeological  resources.  Six  additional 
hearings  will  be  held  during  the 
comment  period  on  the  proposed  rules 
according  to  the  following  schedule: 

Chicago,  Illinois — February  7, 1981. 
University  of  Illinois,  Chicago,  Circle 
Campus,  Room  509-10,  750  South 
Halstead  Street. 

Host:  National  Park  Service, 
Department  of  the  Interior. 

Atlanta,  Georgia — February  14, 1981. 
Marriott  Hotel,  Courtland  and 
International  Blvd.,  N.E. 

Host:  Department  of  the  Army, 
Department  of  Defense. 

Albuquerque,  New  Mexico — February 

21. 1981.  Southwestern  Indian 
Polytechnical  Institute,  9169  Coors  Road, 
N.W. 

Host:  Bureau  of  Indian  Affairs, 
Department  of  the  Interior. 

San  Francisco,  California — February 

28. 1981.  Federal  Courthouse,  Room 
2007,  450  Golden  Gate  Avenue. 

Host:  Department  of  the  Army, 
Department  of  Defense. 

Anchorage,  Alaska — March  7, 1981. 
Main  Auditorium,  1011  E.  Tudor  Road. 

Host:  Fish  and  Wildlife  Service, 
Department  of  the  Interior. 

Denver,  Colorado — March  14, 1981. 
Lecture  Hall,  Building  No.  25,  Denver 
Federal  Center,  West  6th  and  Kipling 
Streets. 

Host:  Water  and  Power  Resources 
Service,  Department  of  the  Interior. 

All  six  hearings  are  scheduled  on 
Saturdays  in  order  to  provide  ample 
opportunity  for  maximum  public 
partipipation.  All  hearings  are  scheduled 
to  begin  at  10  a.m.  and  conclude  by  4 
p.m.  Host  agencies  will  provide  local 
arrangements,  including  meeting  space 
for  a  minimum  of  100  persons  and 
recording  facilities,  at  each  hearing. 
Charles  M.  McKinney,  Manager,  Federal 
Antiquities  Program  (Chairman, 
Interagency  Rulemaking  Task  Force) 
will  serve  as  the  principal  hearings 


officer,  and  a  representative  from  the 
host  agency  or  bureau  v/ill  serve  as  co- 
hearing  officer  for  each  hearing. 

Background 

The  Archaeological  Resources 
Protection  Act  of  1979  (“the  Act")  has 
two  fundamental  purposes:  to  protect 
irreplaceable  archeological  resources  on 
public  lands  and  Indian  lands  which  are 
subject  to  loss  or  destruction  from  the 
actions  of  persons  who  would  excavate, 
remove,  damage,  alter,  or  deface  them 
for  commercial  or  personal  reasons;  and 
to  increase  communication  and 
exchange  of  information  among 
governmental  authorities,  the 
professional  archeological  community, 
Native  Americans,  collectors,  and  the 
general  public  toward  the  goal  of 
protecting  and  conserving  archeological 
resources  nationwide. 

Provisions  of  the  Act  which  address 
the  first  purpose,  protection,  include 
requirements  for  a  permit,  issued  by  the 
appropriate  Federal  land  manager,  for 
any  qualified  person  who  would  make 
use  of  archeological  resources  for  the 
purpose  of  furthering  archeological 
knowledge  in  the  public  interest.  For 
any  person  who  would  make 
unpermitted  (unauthorized)  use  of 
archeological  resources,  criminal  and 
civil  penalty  and  forfeiture  provisions 
are  prescribed  in  the  Act.  Basic 
govemmentwide  standards  for  the 
issuance  of  permits  and  for  the 
implementation  of  penalty  provisions 
are  a  principal  focus  of  the  proposed 
uniform  regulations. 

The  Act  directs  that  certain  of  its 
provisions  are  to  be  implemented 
through  actions  of  the  Secretary  of  the 
Interior.  For  this  reason,  a  section  of  the 
proposed  uniform  regulations  has  been 
reserved  to  allow  for  future 
incorporation  of  regulations  to  provide 
guidance  for  cooperation  with  private 
individuals.  These  will  be  promulgated 
by  the  Secretary  of  the  Interior  and  will 
be  applicable  to  all  Federal  land 
managers. 

Section  10(a)  of  the  Act  calls  for 
uniform  regulations  to  be  written  by  the 
Secretaries  of  the  Interior,  Defense, 
Agriculture,  and  the  Chairman  of  the 
Board  of  the  Tennessee  Valley 
Authority,  as  may  be  appropriate  to 
carry  out  the  purposes  of  the  Act. 
Specific  reference  to  uniform  regulations 
is  also  included  in  section  3(1)  (definition 
of  “archaeological  resource”),  section 
4(a)  (permit  appliation  requirements), 
section  4(b)  (standards  for  permit 
application  evaluation,  section  4(d) 
(permit  terms  and  conditions),  and 
section  10(b)  (agency-specific 
regulations  consistent  with  uniform 
regulations.  The  proposed  rulemaking  is 
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not  limited  to  provisions  of  the  Act 
where  uniform  regulations  are  specified. 
In  order  to  meet  the  responsibility  of 
carrying  out  the  purposes  of  the  Act  and 
to  insure  the  required  govemmentwide 
consistency,  it  is  also  necessary  to 
provide  a  basic  framework  for  those 
provisions  of  the  Act  which  will  be  more 
fully  implemented  by  separate 
rulemaking  by  individual  agencies.  In 
addition,  it  is  important  for  the  general 
public  to  be  able  to  look  to  a  single 
document  for  guidance  regarding 
prohibited  and  permitted  activities. 
Therefore,  this  proposed  rulemaking 
provides  general,  and  where 
appropriate,  specific,  procedures  and 
guidelines  covering  all  aspects  of 
protecting  archeological  resources  under 
the  Act.  Where  guidelines  are  minimal 
or  general,  it  is  anticipated  that  agencies 
will  establish  their  own  agency-specific 
procedures  through  promulgation  of 
further  regulations  and  manuals  within 
the  scope  and  intent  of  these  uniform 
regulations. 

Major  issues 

The  Act  and  this  proposed  uniform 
rulemaking  revolve  around  three  major 
areas  of  concern:  the  definition  of  the 
term  “archaeological  resource";  the 
development  of  a  permitting  system  to 
allow  for  the  scientific  excavation  and 
removal  of  archeological  resources  from 
public  lands  and  Indian  lands;  and  the 
delineation  of  criminal  and  civil 
prohibitions  and  penalties. 

1.  Scope  of  the  term  “archaeological 
resource”. 

Public  participation  preparatory  to  the 
drafting  of  this  proposed  rulemaking 
revealed  a  high  level  of  concern  on  the 
part  of  hobbyists  who  collect  a  variety 
of  items  which  might  be  considered 
“archaeological  resources.”  Concern  is 
centered  on  section  3(1)  of  the  Act  which 
defines  “archaeological  resources,” 
sections  6(g)  and  7(a)(3)  which  exempt 
removal  of  arrowheads  located  on  the 
surface  of  the  ground  from  criminal  and 
civil  penalties  under  the  Act,  and 
section  12(b)  which  exempts  collection 
of  any  rock,  coin,  bullet,  or  mineral 
which  is  not  an  archeological  resource 
from  all  provisions  of  the  Act. 

Section  3(1)  of  the  Act  requires  that 
uniform  regulations  expand  the  Act’s 
definition  of  “archaeological  resource" 
by  determining  what  constitutes 
"archaeological  interest,”  by  including 
the  examples  of  objects  listed  in  the  Act 
in  a  more  comprehensive  listing,  and  by 
excluding  non-archeological 
paleontological  specimens  and  items 
less  than  100  years  of  age.  The  definition 
in  §  1215.3(a)  of  the  proposed 
rulemaking  meets  these  requirements 
with  an  eye  toward  accommodating  the 


extremely  broad  range  of  archeological 
resources  that  might  be  found  on  any  of 
the  various  public  lands  and  Indian 
lands  as  defined  in  the  Act.  The 
definition  has  to  be  able  to  account  for 
archeological  resources  found 
throughout  the  coterminous  United 
States,  Alaska  and  Hawaii,  and  on 
islands  of  the  Caribbean  and  the 
western  Pacific.  The  proposed  solution 
to  this  problem  was  found  in  a 
reasonably  brief  list  of  general  classes 
of  material  remains  which  can  be 
archeological  resources.  Where  needed, 
the  class  is  followed  by  a  list  of 
illustrative  examples.  It  is  intended  that 
any  archeological  specimen  will  be 
found  to  fit  clearly  and  without  question 
somewhere  among  the  classes  of 
material  remains.  During  the  comment 
period,  archeologists  are  encouraged  to 
test  this  part  of  the  definition  against 
archeological  resources  known  by  them 
to  occur  in  various  parts  of  the  large 
area  covered  by  the  Act. 

Some  early  public  suggestions  were 
directed  toward  defining,  for  the  benefit 
of  collectors,  what  is  not  an 
archeological  resource.  Comments 
suggested  that  the  definition  should 
state  that  only  Indian  materials  from  the 
prehistoric  period  should  be  considered 
archeological  resources,  and  items  such 
as  coins,  bullets,  bottles,  rocks,  mineral 
specimens,  and  surface  arrowheads, 
should  be  given  blanket  exclusion  from 
protection.  These  suggestions  have  been 
rejected  on  the  basis  that  the  field  of 
archeology  is  not  confined  to  the  study 
of  prehistoric  Indian  cultural  remains 
and  that  items  suggested  for  complete 
exclusion  may  be  archeological 
resources  which  the  Act  was  intended  to 
protect. 

It  was  determined  that  a  preferable 
approach  was  to  provide  a  flexible  test 
for  determining  whether  or  not  such 
items  should  be  included.  Thus,  a  key 
concept  in  defining  archeological 
resources  relates  to  whether  or  not  the 
material  remains  in  question  are  of 
“archeological  interest". 

Material  remains  are  of  “archeological 
interest”  under  the  proposed  rulemaking 
if,  through  their  scientific  study  and 
analysis,  information  or  knowledge  can 
be  obtained  concerning  past  human  life 
or  activities.  This  definition  is  intended 
to  incorporate  the  varied  archeological 
techniques  applicable  to  the  study  of 
material  remains  without  resorting  to  a 
highly  technical  listing  or  description  of 
such  techniques.  Whether  or  not  an  item 
is  of  archeological  interest  should, 
despite  the  intricacies  of  archeological 
scientific  methods,  be  a  matter  of 
common  understanding.  Thus,  for 
example,  most  objects  of  prehistoric 


periods  are  clearly  of  archeological 
interest  since  the  application  of 
archeological  techniques  to  these 
remains  may  provide  information 
pertaining  to  methods  of  manufacture, 
levels  of  technological  sophistication  or 
levels  of  subsistence.  Moreover,  the 
location  and  context  of  such  items  may 
be  of  great  value  to  an  archeologist  in 
determining  whether  or  not  a  scientific 
item  is  intrusive  in  the  site. 

Conversely,  historic  non-native 
products  of  industrial  manufacture  such 
as  coins,  bullets  and  bottles  have  little 
intrinsic  archeological  value  and,  if 
found  in  isolation,  would  generally  not 
be  of  archeological  interest  under  the 
definition.  However,  if  found  in  the 
context  of  other  material  remains  of 
archeological  interest,  such  items  may 
be  of  great  value  for  establishing  the 
minimum  age  of  associated  materials, 
for  demonstrating  cultural  contact,  for 
determining  the  function  of  a  site  now  in 
ruin,  for  providing  new  data  about 
historic  cultures  and  people,  or  for  other 
purposes  of  archeological  inquiry.  It  is 
thus  incumbent  upon  the  potential 
collector  of  such  items  to  determine 
whether  or  not  a  given  item  might  be 
considered  of  archeological  interest;  if 
so,  it  should  be  left  in  place  and,  in  the 
spirit  of  cooperation,  reported  to  the 
Federal  land  manager. 

With  regard  to  arrowheads  located  on 
the  surface  of  the  ground,  the  Act  and 
the  legislative  history  (e.g.,  125  CRS 
14722  Oct.  17, 1979)  make  it  clear  that 
criminal  and  civil  penalties  under  the 
Act  are  not  to  be  imposed  for  their 
removal.  However,  arrowheads  are 
archeological  resources.  Their  removal 
without  a  permit  is  in  violation  of 
prohibitions  in  the  Act  and  the  proposed 
regulations;  and  they  remain  the 
property  of  the  United  States  or  the 
Indian  individual  or  Indian  tribe  when 
found  on  public  lands  or  Indian  lands, 
respectively. 

It  should  be  noted  that  the  definition 
of  "archeological  resource"  in  this 
proposal  is  not  the  sole  criteriaon  for 
whether  or  not  items  on  public  or  Indian 
lands  can  be  the  object  of  personal 
collection.  There  are  other  statutes  and 
regulations  governing  the  use  of  public 
lands  which  may  prohibit  such 
collection  notwithstanding  the  fact  that 
the  items  are  not  archeological 
resources.  For  example,  nothing  in  the 
Act  or  this  proposal  addresses  the  use  of 
metal  detectors  on  public  lands  and 
Indian  lands.  However,  as  stated  in  the 
legislative  history  (125  CRS  14722,  Oct. 
17, 1979),  the  Act  does  not  change 
existing  law,  regulations,  or  policy  with 
regard  to  metal  detectors. 

2.  Permitting  system. 
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Section  4  of  the  act  provides  for  the 
permitted  use  of  archeological  resources 
on  public  lands  and  Indian  lands.  It 
provides  for  the  Federal  land  to  issue 
permits  to  qualified  persons  for  the 
excavation  and  removal  of  archeological 
resources,  and  for  related  activities.  The 
Act  addressee  several  areas  relating  to 
the  issuance  of  permits,  including: 
minimal  application  content  (section 
4(a));  permit  issuance  (section  4(b)): 
consideration  of  Indian  religious  and 
cultural  concerns  prior  to  issuance  of  a 
permit  (section  4(c)):  specification  of 
terms  and  conditions  of  permits  (section 
4(d));  suspension  of  permits  (section 
4)(f)j;  and  others.  This  proposed  uniform 
rulemaking  addresses  and  expands  on 
each  of  these  areas.  It  attempts  to 
provide  a  logical  and  comprehensive 
framework  for  Federal  land  managers  to 
follow  in  providing,  through  the  issuance 
of  permits,  for  the  scientific  use  of 
archeological  resources  on  public  lands 
and  Indian  lands.  While  this  proposed 
uniform  rulemaking  provides  the  overall 
procedures  and  guidelines  to  be 
followed  by  Federal  land  managers  and 
potential  permittees,  it  is  expected  that, 
where  appropriate,  agencies  will 
develop  agency-specific  procedures, 
guidelines,  and  administrative 
processes,  through  regulations  and 
manuals,  in  order  to  effectively  manage 
the  permitted  use  of  archeological 
resources  under  their  immediate 
jurisdiction.  For  example,  section  1215.9 
of  this  proposed  uniform  rulemaking 
specifies  certain  terms  and  conditions 
which  Federal  land  managers  must 
include  in  any  permit  issued  for  the 
excavation  or  removal  of  archeological 
resources  on  public  lands  and  Indian 
lands.  In  addition,  paragraph  (b)  §  1215.9 
allows  the  Federal  land  manager  to 
define  and  attach  to  a  permit  such  terms 
and  conditions  as  may  be  necessary  to 
protect  other  values  and  resources  and 
for  other  purposes.  This  allows  the 
Federal  land  manager  to  custom  tailor 
the  terms  and  conditions  of  a  permit  to 
meet  particular  requiements  and 
circumstances  of  the  area(s)  under  his/ 
her  jurisdiction,  as  long  as  they  are 
consistent  with  the  uniform  rules  and 
regulations. 

Section  10(a)  of  the  Act  requires  that 
this  uniform  rulemaking  may  be 
promulgated  only  after  consideration  of 
the  provisions  of  the  American  Indian 
Religious  Freedom  Act  (42  U.S.C.  1996). 
The  Act  further  requires  in  Section  4(c) 
that  if  a  permit  issued  by  a  Federal  land 
manager  may  result  in  harm  to,  or 
destruction  of,  any  religious  or  cultural 
site,  as  detemined  by  the  Federal  land 
manager,  then  the  Federal  land  manager 
shall  notify  any  Indian  tribe  that  may 


consider  the  site  as  having  religious  or 
cultural  importance  before  issuing  a 
permit.  The  purpose  of  Section  1215.6  of 
the  proposed  rulemaking  then  is  to 
assist  the  Federal  land  manager  in 
identifying  sites  that  Indian  tribes  may 
consider  to  be  of  religious  or  cultural 
importance  in  order  to  facilitate  the 
notification  process  under  Section  4(c) 
of  the  Act  and  to  insure  that  Federal 
agencies  fulfill  the  policy  of  the 
American  Indian  Religious  Freedom  Act 
to  protect  and  preserve  for  American 
Indians  their  right  to  freedom  to  believe, 
express,  and  exercise  their  traditional 
religions. 

The  proposed  uniform  rulemaking 
provides  basic  procedures  and 
guidelines  to  be  followed  by  Federal 
land  managers  when  considering  an 
application  for  a  permit.  In  general,  the 
process  involves  the  notification  of 
Indian  tribes  or  groups  who  are  in 
proximity  to  the  area  in  question  or  who 
have  expressed  religious  or  cultural 
interest  in  the  areas  where  archeological 
work  is  proposed  to  be  conducted.  For 
purposes  of  determining  which  groups 
constitute  a  bona  fide  tribe  within  the 
intended  meaning  of  the  Act,  the 
regulations  incorporate  the  Federal 
recognition  and  acknowledgement 
procedures  adopted  by  the  Department 
of  the  Interior.  Any  group  that  has 
pending  a  petition  for  acknowledgement 
is  entitled  to  notice  under  the  proposal. 

It  is  incumbent  upon  the  Federal  land 
manager  to  give  due  consideration  to  the 
interests  and  concerns  expressed  by  any 
tribe  or  group  which  responds  to  the 
notification,  or  any  group  which  comes 
forward  prior  to  permit  issuance. 

Neither  the  Act  nor  this  proposal  require 
that  religious  or  cultural  concerns 
prevail  over  other  interests.  However, 
the  Federal  land  manager  should  make 
efforts  to  accomomdate  such  concerns 
where  appropriate.  It  should  be  noted 
that  paragraph  (h)  of  Section  1215.6 
allows  for  the  consideration  of  all 
present  day  or  traditional  religious 
practices,  not  merely  the  religious 
practices  of  Indian  tribes  or  groups.  This 
extension  of  the  Act’s  mandate  was 
incorporated  to  avoid  constitutional 
questions  arising  from  the  consideration 
of  only  one  set  of  religious  beliefs. 

As  provided  in  the  Act  and  this 
proposed  uniform  rulemaking,  permits 
are  required  for  the  excavation  and 
removal  of  archeological  reources  from 
public  and  Indian  lands.  The  term 
"archaeological  resources”  in  this 
statement  refers  to  archeological 
resources  as  defined  by  the  Act  and  the 
uniform  regulations.  Archeological 
activities  on  public  and  Indian  lands  not 
covered  by  the  Act  or  the  uniform 


regulations  may  require  permitting 
under  other  authorities.  For  example, 
archeological  activities  involving 
resources  less  than  100  years  of  age, 
which  includes  a  significant  portion  of 
the  Euroamerican  cultural  heritage  of 
this  Nation,  may  require  a  permit  under 
other  authorities.  Federal  land  managers 
should  be  aware  that  in  addition  to  this 
Act,  other  existing  secondary  legislation 
and  executive  orders  impose  additional 
responsibilities  for  the  protection  of 
archeological  resources  on  public  lands 
and  Indian  lands. 

3.  Civil  Penalties. 

1215. 18  Assessment  of  Civil  Penalties 

This  section  provides  the  structural 
framework  for  the  procedures  to  be 
followed  in  assessing  civil  penalties. 

The  procedures  retain  a  great  deal  of 
flexibility  in  order  to  allow  agencies  to 
use  the  civil  penalty  in  a  variety  of 
circumstances.  Some  agencies,  for 
example,  may  be  confronted  with 
numerous  violations  of  a  minor  nature, 
where  the  damage  is  minimal  and  the 
violations  often  committed 
unintentionally.  Other  agencies  may  be 
confronted  with  violations  which 
involve  significant  resource  damage, 
although  there  are  fewer  such 
occurrences.  Civil  penalties  may  be  an 
appropriate  enforcement  tool  in  either  of 
these  situations.  Individual  agencies 
may  seek  to  further  refine  the 
procedural  outlines  provided  by  these 
regulations  if  and  when  the  use  to  which 
these  penalties  will  be  made  becomes 
somewhat  routinized. 

If  the  Federal  land  manager  has 
reason  to  believe  that  a  person  has 
violated  the  act,  the  regulations,  or  a 
term  or  condition  of  a  permit,  a  notice  of 
violation  must  be  issued,  even  if 
assessment  of  a  civil  penalty  is  not 
contemplated.  This  can  happen  when 
minor,  inadvertent  violations  occur  in 
which  imposition  of  a  civil  penalty  could 
be  viewed  as  overly  harsh.  However, 
issuing  the  notice  of  violation  should  be 
an  effective  means  of  educating  the 
public  about  the  need  for  diligent 
protection  of  archeological  resources. 
The  Federal  land  manager  may  also 
forego  the  civil  penalty  process  when 
criminal  prosecution  for  an  offense  is 
being  undertaken.  The  notice  of 
violation  should  be  issued,  nevertheless, 
for  purposes  of  not  foreclosing 
subsequent  civil  penalty  proceedings. 

If  the  Federal  land  manager 
determines  that  a  civil  penalty  may  be 
appropriate,  a  notice  of  assessment  must 
be  served  upon  the  persons  charged 
with  a  violation.  Because  the  amount  of 
a  civil  penalty  is  statutorily  limited  by 
the  amount  of  “damage”  done  to  the 
archeological  resources  involved,  a 
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determination  of  such  damage  should  be 
made  by  a  trained  archeologist.  This 
will  necessitate  some  delay  between 
discovery  of  a  violation  and  assessment 
of  a  civil  penalty.  The  notice  of 
assessment  may,  therefore,  be  served 
subsequent  to  the  notice  of  violation  or 
concurrently,  as  is  appropriate. 

The  notice  of  assessment  is  the  first  of 
two  required  assessment  notices,  and 
must  include  a  proposed  penalty 
determined  in  accordance  with 
§  1215.19(a).  The  notice  may  also 
contain  an  initial  proposal  for  mitigation 
or  compromise.  The  purpose  of  having 
two  assessment  notices  is  to  build  in  an 
opportunity  for  informal  resolution  of 
contested  violations.  It  is  also  a  means 
whereby  a  proposed  penalty  may  be 
reduced  or  forgiven,  where  appropriate, 
before  engaging  in  a  full  evidentiary 
hearing.  The  person  charged  may  simply 
accept  the  proposed  penalty  or 
compromise  or  may  seek  to  contest  the 
facts  or  the  penalty  amount  by  seeking 
informal  discussions  with  the  agency  or 
by  filing  a  written  petition  for  the  relief. 
An  agency,  under  these  regulations,  is 
not  required  to  set  up  conferences  or 
otherwise  respond  to  a  request  for 
informal  discussions.  However,  agencies 
may  find  such  procedures  most 
expeditious  for  resolving  disputes  or 
achieving  a  fair  mitigation  process.  Such 
agencies  may  subsequently  formalize 
such  procedures  in  their  individual 
regulations.  All  agencies,  however,  must 
give  full  consideration  to  any 
information  submitted  in  a  written 
petition  for  relief. 

The  final  notice  issued  by  the  agency 
will  be  the  notice  of  penalty.  Where  the 
agency  and  person  charged  have  been 
engaged  in  a  dialogue,  (either  written  or 
oral),  the  notice  of  penalty  will  state  the 
agency’s  resultant  determinations.  The 
regulations  require  a  written 
explanation  of  the  basis  upon  which  this 
determination  was  made.  While  such 
determinations  will  not  have  the 
precedential  value  of  decisions  reached 
after  a  full  evidentiary  hearing,  it  is 
hoped  that  written  explanations  will 
lead  to  greater  uniformity  in  the 
informal  processing  of  civil  penalties 
and  eventually  form  the  basis  of  a  body 
of  general  standards. 

If  the  person  charged  wishes  to 
contest  the  penalty  assessed,  that 
person  must  file  a  written  request  for  a 
hearing.  The  Act  requires  that  hearings 
be  conducted  in  accordance  with 
section  554  of  title  5  of  the  United  States 
Code.  For  those  agencies  which  do  not 
have  such  hearing  procedures  already 
established,  they  may,  by  regulation, 
refer  such  matters  to  another  agency  or 
adopt  new  procedures. 


1215. 19  Civil  Penalty  Amounts 

Determination  of  civil  penalty 
amounts  has  been  set  primarily  in  a 
variable  format  rather  than  a  schedule 
of  fixed  penalty  amounts  or  a  fixed 
formula  for  arriving  at  the  penalty 
amount.  Because  the  amount  of  damage 
can  vary  extensively  for  similar 
violations,  it  was  not  deemed  practical 
to  predetermine  fixed  penalty  amounts. 
However,  should  an  agency  find  that  it 
is  confronted  with  numerous  violations 
with  minimal  damage  to  archeological 
resources,  it  may  wish  to  establish,  by 
agency  specific  regulations,  one  or  more 
small  fixed  penalty  amounts.  This  would 
ease  the  administrative  burden 
associated  with  individualized 
penalties.  Section  1215.19  provides  the 
framework  for  such  a  scheme. 

The  first  step  in  determining  the 
maximum  penalty  under  §  1215.19(a). 
Under  the  Act,  no  civil  penalty  can 
exceed  double  the  cost  of  restoration 
and  repair  of  the  archeological  resources 
and  archeological  sites  damaged,  plus 
double  the  fair  market  value  of 
resources  destroyed  or  not  recovered. 
This  includes  cases  of  second  or 
subsequent  violations,  which  may  be 
double  the  penalty  for  a  first  violation. 
To  simplify  the  distinction  between  first 
and  subsequent  offenses,  the  maximum 
penalty  for  a  first  violation  under  the 
regulations  is  simply  the  full  cost  of 
restoration  and  repair  of  resources 
damaged  plus  the  fair  market  value  of 
resources  destroyed  or  not  recovered. 
The  maximum  penalty  for  a  subsequent 
violation  is  double  that  amount. 

Where  an  agency  wishes  to  establish 
fixed  penalty  amounts,  such  fixed 
penalty  amounts  would  have  to  avoid 
exceeding  the  damage  done.  The 
premise  underlying  the  selection  of  the 
amount  would  be  that  any  violation  to 
which  this  fixed  penalty  would  be 
applicable  would  incur  some  minimum 
cost  of  restoration  and  repair  due  to 
disturbance  of  a  site.  The  fixed  penalty 
amount  must  stay  within  this  minimum 
cost. 

Once  the  maximum  penalty  amount 
has  been  determined,  the  agency  may 
mitigate  that  amount  based  upon  the 
factors  enumerated  in  Section 
1215.19(b).  The  mitigation  process  is 
discretionary  and  conceived  as  an 
individualized  process.  Should  an 
agency  find  that  there  are  sufficiently 
similar  types  of  violations  and/or 
violators  to  warrant  a  more 
standardized  procedure,  it  may  wish  to 
set  out  with  greater  specificity  the 
manner  in  which  various  factors  should 
affect  the  mitigation  process. 

Although  civil  penalties  can  be 
imposed  upon  a  person  who 


unknowingly  commits  a  violation,  the 
legislative  history  of  the  Act  indicates 
an  intent  by  Congress  that  the  civil 
penalty  provisions  not  be  used  to  harass 
citizens  who  are  legally  upon  public 
lands,  engaging  in  otherwise  lawful 
activities,  but  who  inadvertently 
damage  archeological  resources.  For 
example,  should  a  mining  claimant,  in 
the  process  of  working  his  claim, 
inadvertently  excavate  archeological 
resources  whose  existence  were 
heretofore  unknown,  the  imposition  of  a 
civil  penalty  would  be  inappropriate, 
providing  the  claimant  did  not  retain 
any  objects  and  ceased  to  do  further 
damage  once  it  became  clear  to  him  that 
archeological  resources  were  involved. 
However,  where  an  individual  is 
unlawfully  upon  the  public  land  or 
engaged  in  otherwise  prohibited 
activities,  a  civil  penalty  under  the  Act 
could  be  appropriate  even  when  the 
violation  of  the  Act  itself  was  not 
intentional,  if  archeological  resources 
were  taken  or  damaged.  In  general,  the 
Federal  land  managers  should  exercise 
their  authority  to  mitigate  or  remit  a 
civil  penalty  with  a  view  toward 
fairness.  It  is  also  important,  however, 
that  the  public  be  made  aware  of  the 
fact  that  archeological  resources  are 
irreplaceable  and  that  the  public  lands 
may  no  longer  be  a  source  for  private 
collections. 

It  should  be  noted  that  arrowheads 
are  defined  as  an  archeological  resource 
under  the  Act  if  they  are  at  least  100 
years  of  age.  In  recognition  of  the 
widespread  popularity  of  collecting 
arrowheads,  the  Congress  has 
determined  that  neither  criminal  nor 
civil  penalties  under  the  Act  shall  be 
imposed  upon  a  person  for  the  removal 
of  arrowheads  located  on  the  surface  of 
the  ground.  However,  this  should  not  be 
interpreted  as  sanctioning  their  removal 
from  public  lands,  since  they  continue  to 
be  archeological  resources  and  therefore 
public  property  under  the  authority  of 
the  Act.  It  should  also  be  noted  that  in 
certain  categories  of  reserved  public 
lands  (such  as  lands  of  the  National 
Park  and  the  National  Forest  Systems) 
the  removal  of  arrowheads  and  other 
artifacts  located  within  their  legal 
boundaries  may  be  prohibited  by  other 
statutes  or  by  agency  regulations. 
Violations  of  these  other  prohibitions 
can  result  in  penalties  as  provided  by 
those  regulations  or  statutes. 

Authorship 

This  proposed  rulemaking  document 
is  the  product  of  the  Interagency 
Rulemaking  Task  Force  for  the 
Implementation  of  Pub.  L.  96-95  formally 
convened  by  the  Secretary  of  the 
Interior  on  March  24, 1980.  The  Task 
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Force  is  composed  of  representatives  of 
the  Department  of  Interior  (Bureau  of 
Land  Management,  Fish  and  Wildlife 
Service,  National  Park  Service,  Water 
and  Power  Resources  Service,  Bureau  of 
Indian  Affairs,  Heritage  Conservation 
and  Recreation  Service,  and  the  Office 
of  the  Solicitor);  Department  of  Defense 
(Departments  of  Navy,  Air  Force,  and 
Army);  the  Department  of  Agriculture 
(Office  of  Environmental  Quality  and 
Forest  Service);  and  the  Tennessee 
Valley  Authority.  Lead  Official:  Charles 
M.  McKinney,  Task  Force  Chairman. 

Statement  of  Significance 

The  Department  of  the  Interior  has 
determined  that  this  rulemaking  is  a 
significant  rulemaking  but  that  it  does 
not  require  preparation  of  a  regulatory 
analysis  under  Executive  Order  12044 
and  43  CFR  Part  14.  An  environmental 
assessment  has  been  prepared  in 
compliance  with  the  provisions  of  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4321  et  seq .)  and  is  available  for 
public  inspection  in  Room  234,  440  G 
Street,  N.W.,  Washington,  D.C. 

Federal  Register  to  this  effect  in  the 
immediate  future.  The  Chairman  of  the 
Board  of  the  Tennessee  Valley 
Authority  fully  concurs  with  the 
contents  of  this  proposed  rulemaking. 

Under  the  authority  of  the 
Archaeological  Resources  Protection 
Act  of  1979  (16  U.S.C.  470aa-ll),  it  is 
proposed  to  revise  Part  1215  of  Chapter 
XII,  Title  36  of  the  Code  of  Federal 
Regulations  as  set  forth  below: 

PART  1215— PROTECTION  OF 
ARCHEOLOGICAL  RESOURCES: 
UNIFORM  REGULATIONS 

Sec. 

1215.1  Purpose. 

1215.2  Authorities. 

1215.3  Definitions. 

1215.4  Excavation  or  removal  of 
archeological  resources. 

1215.5  Application  for  permits. 

1215.6  Consideration  of  Indian  tribal 
religious  and  cultural  concerns. 

1215.7  Issuance  of  permits. 

1215.8  Time  limits  of  permits. 

1215.9  Terms  and  conditions  of  permits. 

1215.10  Suspension  and  revocation  of 
permits. 

1215.11  Compliance  with  regulations  of  the 
Advisory  Council  on  Historic 
Preservation  (36  CFR  Part  800). 

1215.12  Appeals  relating  to  permits. 

1215.13  Custody  of  archeological  resources. 

1215.14  Prohibited  acts. 

1215.15  Criminal  penalties. 

1215.16  Determination  of  archeological  or 
commercial  value  and  cost  of  restoration 
and  repair. 

1215.17  Assessment  of  civil  penalties. 

1215.18  Civil  penalty  amounts. 

1215.19  Forfeiture  and  rewards. 


1215.20  Confidentiality  of  archeological 
resource  information. 

1215.21  [Reserved) 

1215.22  Report. 

1215.23  Interpretive  rulings. 

Authority:  P.L.  96-95,  93  Stat.  721  (16  U.S.C. 
470aa-ll)  (Sec.  10(a)).  Related  authority:  P.L. 
59-209,  34  Stat.  225  (16  U.S.C.  432,  433):  P.L. 
86-523,  74  Stat.  220,  221  (16  U.S.C.  469),  as 
amended,  88  Stat.  174  (1974):  P.L.  89-665,  80 
Stat.  915  (16  U.S.C.  470a-t),  as  amended,  84 
Stat.  204  (1970),  87  Stat.  139  (1973),  90  Stat. 

1320  (1976),  92  Stat.  3467  (1978);  P.L.  95-341, 

92  Stat.  469  (42  U.S.C.  1996). 

§  1215.1  Purpose. 

(a)  The  regulations  in  this  part 
implement  the  Archaeological  Resources 
Protection  Act  of  1979  (16  U.S.C.  470aa- 
11)  and  establish  the  uniform  procedures 
and  guidelines  to  be  followed  by  Federal 
land  managers  in  providing  protection 
for  archaeological  resources  located  on 
public  lands  and  Indian  lands  of  the 
United  States. 

(b)  It  is  not  the  purpose  of  the 
regulations  in  this  part  to  impose 
additional  restrictions  on  activities 
permitted  under  other  laws,  authorities, 
and  regulations  relating  to  mining, 
mineral  leasing,  reclamation,  and  other 
multiple  uses  of  the  public  lands. 

§  1215.2  Authorities. 

(a)  The  Archaeological  Resources 
Protection  Act  of  October  31, 1979  (16 
U.S.C.  470ii)  requires  that  the 
Secretaries  of  the  Interior,  Agriculture 
and  Defense  and  the  Chairman  of  the 
Board  of  the  Tennessee  Valley 
Authority  develop  uniform  rules  and 
regulations  for  carrying  out  the  purposes 
of  the  Act. 

(b)  Section  10(b)  of  the  Act  (16  U.S.C. 
470ii)  provides  that  each  Federal  land 
manager  shall  promulgate  such  rules 
and  regulations,  consistent  with  these 
uniform  rules  and  regulations,  as  may  be 
necessary  for  carrying  out  the  purposes 
of  the  Act. 

(c)  The  following  authorities  also 
pertain  to  the  protection  of 
archaeological  resources  on  public  lands 
and  Indian  lands  under  this  part: 

(1)  The  Act  of  June  8, 1906 
(“Antiquities  Act  of  1906";  16  U.S.C.  432, 
433;  43  CFR  Part  3); 

(2)  The  Act  of  June  27, 1960 
("Reservoir  Salvage  Act  of  1960”;  16 
U.S.C.  469)  as  amended  by  the  Act  of 
May  6,  1974  (“Archaeological  and 
Historic  Preservation  Act  of  1974;  16 
U.S.C.  469); 

(3)  The  Act  of  October  15, 1966,  as 
amended  (“National  Historic 
Preservation  Act  of  1966”;  16  U.S.C. 
470a-t;  36  CFR  Part  800); 

(4)  American  Indian  Religious 
Freedom  Act  of  1978  (42  U.S.C.  1996). 


§1215.3  Definitions. 

As  used  in  this  part: 

(a)  "Archaeological  resource”  means 
any  material  remains  of  past  human  life 
or  activities  which  are  of  archaeological 
interest  and  are  at  least  100  years  of  age 
and  the  physical  site,  location,  or 
context  in  which  they  are  found.  An 
object,  site,  or  other  material  remain  is 
of  archaeological  interest  if,  through  its 
scientific  study  and  anaylsis, 
information  or  knowledge  cafi  be 
obtained  concerning  human  life  or 
activities. 

(1)  "Material  remains  of  past  human 
life  or  activities"  means  physical 
evidence  of  human  habitation, 
occupation,  use,  or  activity,  including, 
but  not  limited  to: 

(i)  Surface  or  subsurface  structures, 
shelters,  facilities,  or  features  (including, 
but  not  limited  to,  domestic  structures, 
storage  structures,  cooking  structures, 
ceremonial  structures,  human-made 
mounds,  earthworks,  canals,  reservoirs, 
horticultural/agricultural  gardens  or 
fields,  rock  alignments,  cairns,  trails, 
borrow  pits,  cooking  pits,  refuse  pits, 
middens,  graves,  hearths,  kilns,  post 
molds): 

(ii)  Surface  or  subsurface  artifact 
concentrations  or  scatters  and  the  three- 
dimensional  relationship  of  artifacts  to 
each  other  in  the  ground; 

(iii)  Whole  or  fragmentary  tools, 
implements,  containers,  weapons  and 
weapon  projectiles,  clothing,  and 
ornaments  (including,  but  not  limited  to, 
pottery  and  other  ceramics,  basketry, 
cordage,  weavings,  coins,  bullets,  bottles 
and  other  glassware,  flaked  stone, 
ground  stone,  pecked  stone,  worked 
bone,  metal,  wood,  hide,  feathers, 
pigments); 

(iv)  By-products,  waste  products,  or 
debris  resulting  from  manufacture  or  use 
of  human-made  or  natural  materials; 

(v)  Organic  waste  (including,  but  not 
limited  to,  vegetal  and  animal  remains, 
coprolites); 

(vi)  Human  skeletal  or  mummified 
remains  (including,  but  not  limited  to, 
bone,  flesh,  teeth,  burials,  graves, 
cremations); 

(vii)  Rock  carvings,  rock  paintings, 
intaglios  and  other  works  of  artistic  or 
symbolic  representation; 

(viii)  Rockshelters  and  caves  or 
portions  thereof  containing  any  of  the 
above  material  remains; 

(ix)  All  portions  of  shipwrecks 
(including,  but  not  limited  to, 
armaments,  apparel,  tackle,  cargo); 

(x)  Paleontological  remains  only  when 
they  are  found  in  a  direct  physical 
relationship  with  archeological 
resources; 
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(xi)  The  physical  site,  location,  or 
context  in  which  any  of  the  foregoing 
are  situated; 

(xii)  Any  portion  or  piece  of  any  of  the 
foregoing. 

(b)  “Arrowhead"  means  any  metal  or 
stone  projectile  point  triangular  in 
configuration  specifically  designed  for 
and/or  used  for  an  arrow.  Arrowhead 
does  not  mean  any  bone  artifacts, 
ceremonial  flint,  ceremonial  knives, 
spear  points,  drills,  knives,  darts,  or 
other  metal  or  stone  projectile  points  not 
specifically  designed  and/or  used  for  an 
arrow. 

(c)  “Federal  land  manager”  means: 

(1)  With  respect  to  any  public  lands, 
the  secretary  of  the  department,  or  the 
head  of  any  other  independent  agency 
or  instrumentality  of  the  United  States, 
having  primary  management  authority 
over  such  lands; 

(2)  In  the  case  of  Indian  lands,  or  any 
public  lands  with  respect  to  which  no 
department,  independent  agency,  or 
instrumentality  has  primary 
management  authority,  such  term  means 
the  Secretary  of  the  Interior; 

(3)  The  Secretary  of  the  Interior, 
where,  pursuant  to  paragraph  (2)  of  §  3 
of  the  act,  the  head  of  any  other 
independent  agency  or  instrumentality, 
has  with  the  consent  of  the  Secretary  of 
the  Interior,  delegated  to  the  Secretary 
of  the  Interior  the  responsibilities  (in 
whole  or  in  part)  in  this  part. 

(d)  “Public  lands”  me^ns: 

(1)  Lands  which  are  owned  and 
administered  by  the  United  States  as 
part  of  the  national  park  system,  the 
national  wildlife  refuge  system,  or  the 
national  forest  system;  and 

(2)  All  other  lands  the  fee  title  to 
which  is  held  by  the  United  States,  other 
than  lands  on  the  Outer  Continental 
Shelf  and  lands  which  are  under  the 
jurisdiction  of  the  Smithsonian 
Institution. 

(e)  “Indian  lands”  means  lands  of 
Indian  tribes,  or  Indian  individuals, 
which  are  either  held  in  trust  by  the 
United  States  or  subject  to  a  restriction 
against  alienation  imposed  by  the 
United  States,  except  for  subsurface 
interests  not  owned  or  controlled  by  an 
Indian  tribe  or  Indian  individual. 

(f)  “Indian  tribe"  as  defined  in  the  Act 
means  any  Indian  tribe,  band  nation,  or 
other  organized  group  or  community, 
including  any  Alaska  village  or  regional 
or  village  corporation  as  defined  in,  or 
established  pursuant  to,  the  Alaska 
Native  Native  Claims  Settlement  Act  (85 
Stat.  688).  In  order  to  clarify  this 
statutory  definition  for  purposes  of  this 
part,  the  term  "Indian  tribe”  means: 

(1)  Any  tribal  entity  which  is  included 
in  the  annual  list  of  recognized  tribes 
published  in  the  Federal  Register  by  the 


Secretary  of  the  Interior  pursuant  to  25 
CFR  54.6(b); 

(2)  Any  other  tribal  entity 
acknowledged  by  the  Secretary  of  the 
Interior  pursuant  to  25  CFR  Part  54  since 
the  most  recent  publication  of  the 
annual  list;  and 

(3)  Any  Alaska  Native  village  or 
regional  or  village  corporation  as 
defined  in  or  established  pursuant  to  the 
Alaska  Native  claims  Settlement  Act  (85 
Stat.  688). 

(g)  “Person"  means  an  individual, 
corporation,  partnership,  trust, 
institution,  association,  or  any  other 
private  entity  or  any  officer,  employee, 
agent,  department,  or  instrumentality  of 
the  United  States,  of  any  Indian  tribe,  or 
of  any  State  or  political  subdivision 
thereof. 

(h)  “State”  means  any  of  the  fifty 
States,  the  District  of  Columbia,  Puerto 
Rico,  Guam,  and  the  Virgin  Islands. 

(i)  “Act”  means  the  Archeological 
Resources  Protection  Act  of  1979  (16 
U.S.C.  470aa-ll). 

§  1215.4  Excavation  or  removal  of 
archeological  resources. 

(a)  Permits  are  required  for  persons 
wishing  to  conduct  excav  ation  and/or 
removal  of  archeological  resources  from 
public  lands  or  Indian  lands,  and  to 
carry  out  activities  associated  with  such 
excavation  and/ or  removal,  and  are 
issued  by  the  Federal  land  manager  to 
qualified  persons,  subject  to  appropriate 
terms  and  conditions. 

(b)  Exceptions: 

(1)  No  permit  shall  be  required  under 
this  part  or  under  section  3  of  the  Act  of 
June  8, 1906  (16  U.S.C.  432),  for  the 
excavation  or  removal  by  any  Indian 
tribe  or  member  thereof  of  any 
archeological  resource  located  on  Indian 
lands  of  such  Indian  tribe  or  members  of 
such  tribe,  except  that  in  the  absence  of 
tribal  law  regulating  the  excavation  or 
removal  of  archeological  resources  on 
Indian  lands,  an  individual  tribal 
member  shall  be  required  to  obtain  a 
permit  under  this  part; 

(2)  No  permit  shall  be  required  under 
this  part  for  the  collection  for  private 
purposes  of  any  rock,  coin,  bullet,  or 
mineral  which  is  not  an  archeological 
resource,  providing  there  is  no 
disturbance  of  any  archeological 
resource. 

(3)  No  permit  shall  be  required  under 
this  part  to  carry  out  any  archeological 
activity  authorized  by  a  permit  issued 
under  section  3  of  the  Act  of  June  8, 1906 
416  U.S.C.  432),  before  the  enactment  of 
the  Act.  Such  permit  shall  remain  in 
effect  according  to  its  terms  and 
conditions  until  expiration. 

(4)  Employees  and  agents  of  the 
Federal  government  carrying  out  official 


duties  associated  with  the  management 
of  archeological  resources  are  deemed 
to  be  operating  under  a  valid  permit. 
However,  each  Federal  land  manager 
shall  insure  that  all  supervisory 
archeological  personnel  meet  minimum 
qualifications  as  referenced  in 
§  1215.7(a)  of  this  part. 

(5)  No  permit  or  other  permission  is 
required  under  section  3  of  the  Act  of 
June  8,  1906  (16  U.S.C.  432)  for  any 
archeological  work  for  which  a  permit  is 
issued  under  this  part. 

(c)  Archeological  activities  relating  to 
archeological  resources  less  than  100 
years  of  age  may  require  other  permits 
as  determined  by  the  Federal  land 
manager.  Archeological  activities 
involving  no  collection  or  disturbance  of 
archeological  resources  may  require 
only  special  use  permits. 

(d)  Upon  the  written  request  of  the 
Governor  of  any  State,  on  behalf  of  the 
State  or  its  educational  institutions,  the 
Federal  land  manager  shall  issue  a 
permit,  subject  to  the  provisions  of 

§  1215.7(a)  (2),  (3).  (4).  and  (5)  and 
§  §  1215.8,  1215.9, 1215.10  and  1215.11  of 
this  part,  to  such  Governor  or  to  such 
designee  as  the  Governor  deems 
qualified  to  carry  out  the  intent  of  the 
Act,  for  the  purpose  of  conducting 
archeological  research,  excavation,  and 
removal,  and  safeguarding  and 
preserving  materials  and  data  collected. 

§1215.5  Application  for  permits. 

(a)  Any  person  may  file  an  application 
with  the  appropriate  Federal  land 
manager  for  a  permit  to  excavate  and/or 
remove  archeological  resources  from 
public  lands  or  Indian  lands  and  to  carry 
out  activities  associated  with  such 
excavation  and/or  removal. 

(b)  Each  application  for  a  permit  shall 
include: 

(1)  The  exact  character  of  the  work 
proposed,  including  how  and  why  it  is 
proposed  to  be  conducted,  proposed 
time  of  performance,  locational  maps, 
and  proposed  outlet  for  public  written 
dissemination  of  the  results. 

(2)  The  name  and  address  of  the 
individual(s)  proposed  to  be  responsible 
for  conducting  the  work,  his/her 
institutional  affiliation,  if  any,  and 
evidence  of  his/her  education,  training, 
and  experience  in  accord  with  the 
minimal  qualifications  referenced  in 

§  1215.7(a)  of  this  part. 

(3)  The  name  and  address  of  the 
individual(s),  if  different  from  the 
individual(s)  named  in  paragraph  (b)(2) 
of  this  section,  proposed  to  be 
responsible  for  carrying  out  the  terms 
and  conditions  of  the  permit. 

(4)  Evidence  of  the  applicant’s 
capability  to  initiate,  conduct,  and 
complete  the  proposed  work,  including 
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evidence  of  logistical  support  and 
laboratory  facilities. 

(5)  Where  the  application  is  for  the 
excavation  and/or  removal  of 
archeological  resources  on  public  lands, 
the  name  of  the  university,  museum,  or 
other  scientific  or  educational  institution 
in  which  the  applicant  proposes  to  store 
all  collections,  records,  data, 
photographs,  and  other  documents 
derived  from  the  proposed  work. 
Applicants  shall  submit  written 
certification  by  an  authorized  official  of 
the  institution  of  its  willingness  to 
curate  the  collections,  records,  data, 
photographs  and  other  documents  and 
to  safeguard  and  preserve  these 
materials  as  property  of  the  United 
States. 

(6)  Where  the  application  is  for  the 
excavation  and/ or  removal  of 
archeological  resources  on  Indian  lands, 
the  name  of  the  university,  museum,  or 
other  scientific  or  educational  institution 
in  which  the  applicant  proposes  to  store 
all  collections,  records,  data, 
photographs,  and  other  documents 
derived  from  the  proposed  work  in  the 
event  the  Indian  owners  do  not  wish  to 
take  custody  of  or  otherwise  dispose  of 
the  archeological  resources.  Applicants 
shall  submit  written  certification  by  an 
authorized  official  of  the  institution  of 
its  willingness  to  curate  the  collections, 
records,  data,  photographs,  and  other 
documents  derived  from  the  proposed 
work. 

(c)  Each  Federal  land  manager  may 
require  additional  information  to  be 
included  in  the  application  for  permit 
and  shall  so  inform  the  applicant. 

§  1215.6  Consideration  of  Indian  tribal 
religious  and  cultural  concerns. 

(a)  For  any  application  received  for  a 
permit  under  this  part  which  may  result 
in  harm  to  or  destruction  of  an  Indian 
tribal  religious  or  cultural  site,  on  public 
land,  the  Federal  land  manager  shall 
provide  written  notification,  as  follows, 
to  the  official  designated  by  the 
governing  body  of  the  tribe  to  receive 
such  notification  or,  if  no  individual  has 
been  designated,  to  the  chief  executive 
officer  of  the  tribal  governing  body.  The 
Federal  land  manager  shall: 

(1)  Notify  any  known  Indian  tribe 
having  a  reservation  within  200  miles  of 
the  area  in  which  the  applicant  proposes 
to  conduct  work.  This  requirement  may 
be  modified  by  agreement  pursuant  to 
section  (f)  of  this  section. 

(2)  Notify  any  other  Indian  tribe 
known  or  believed  by  the  Federal  land 
manager  to  have  religious  or  cultural 
interest  in  the  area  of  the  proposed 
work. 

(3)  Notify  any  Indian  group  which  has 
pending  before  the  Secretary  of  the 


Interior  a  petition  for  acknowledgement 
pursuant  to  25  CFR  Part  54. 

(4)  Notify  in  writing  the  Bureau  of 
Indian  Affairs  area  office  and  any 
additional  Indian  tribes  which  the  area 
office  may  identify  as  having  religious  or 
cultural  interest  in  the  area  of  the 
proposed  work. 

(5)  Consult  for  notification  purposes 
any  central  listing  of  interested  Indian, 
Alaska  Native  or  Native  Hawaiian 
groups  which  may  be  established  within 
the  Department  of  Interior  pursuant  to 
the  act,  the  American  Indian  Religious 
Freedom  Act  of  1978  (42  U.S.C.  1996,  or 
other  applicable  authority. 

(b)  Prior  to  a  decision  to  issue  a 
permit,  the  Federal  land  manager  shall 
consider  written  or  verbal  comments 
submitted  by  any  tribe  or  group  notified 
pursuant  to  paragraph  (a)  of  this  section, 
which  responds  to  the  notification 
within  45  days  of  receipt,  or  any  other 
tribe  or  group  entitled  to  receive  notice 
under  paragraph  (a),  which  expresses  a 
religious  or  cultural  interest  within  the 
same  period,  in  order  to  ascertain  the 
character  and  nature  of  the  concerns 
and  the  general  location  of  the  religious 
or  cultural  site(s)  involved.  Upon  request 
during  that  period,  the  Federal  Land 
Manager  shall  meet  with  any  Indian 
tribe  or  group  to  discuss  their  concerns, 
including  ways  to  avoid  or  mitigate 
adverse  impacts.  Information  derived 
from  such  comments  or  received  during 
any  discussions  regarding  the  nature 
and  location  of  archeological  resources 
and  religious  or  cultural  sites  shall  not 
be  deemed,  nor  subject  to,  a  disclosure 
to  the  public  for  purposes  of  section  9  of 
the  Act  and  §  1215.20  of  this  part. 

(c)  Upon  issuance  of  a  permit  under 
this  part  which  may  result  in  harm  to,  or 
destruction  of,  a  site  on  public  lands 
which  has  religious  or  cultural 
significance  to  any  Indian  tribe  or  group, 
pursuant  to  paragraph  (b)  of  this  section, 
the  Federal  land  manager  shall  notify 
the  chief  executive  officer  of  the 
governing  body  of  such  tribe  or  group  in 
writing. 

(dj  Where  a  permit  must  be  issued 
because  of  an  imminent  threat  of  loss  or 
destruction  of  an  archeological  resource, 
the  Federal  land  manager  may  omit 
compliance  with  subsections  a-c  or  may 
shorten  the  time  periods  specified. 
However,  the  Federal  land  manager 
shall  notify  the  Bureau  of  Indian  Affairs 
area  office  and  any  Indian  tribe  known 
to  or  believed  to  consider  the  site  as 
having  religious  or  cultural  importance 
of  the  permit  application  and  the  need 
for  expedited  procedures.  Such 
notification  shall  preceed  issuance  of 
the  permit,  where  possible. 

(e)  In  the  case  of  any  application  for  a 
permit  for  the  excavation  or  removal  of 


any  archeological  resources  located  on 
Indian  lands,  the  Federal  land  manager 
may  issue  a  permit  only  after  obtaining 
the  consent  of  the  Indian  landowner  and 
the  Indian  tribe  having  jurisdiction  over 
such  lands. 

(f)  The  Federal  land  manager  may 
enter  into  agreements  with  Indian  tribes 
to  establish  formal  and  regular 
procedures  for  notification  and 
discussion  consistent  with  this  section. 

(g)  Indian  tribes  are  encouraged  to 
designate  a  tribal  official  to  be  the  focal 
point  for  any  notification  and  discussion 
between  the  Indian  tribe  and  the 
Federal  land  manager.  The  tribal  official 
may  assist  the  Federal  land  manager  in 
identifying  sites  located  on  public  lands 
which  are  of  religious  or  cultural 
importance  to  the  Indian  tribe. 

(h)  If  the  area  for  which  an  application 
has  been  submitted  is  the  subject  of 
present  day  religious  practice  or  has 
been  the  subject  of  traditional  religious 
practice,  areas  containing  such  sites 
may  be  excluded  from  the  permit.  If 
such  areas  are  not  excluded,  the  Federal 
land  manager  shall  consider  ways  to 
avoid  or  mitigate  the  adverse  impacts 
which  may  result. 

§  1215.7  Issuance  of  permits. 

(a)  The  Federal  land  manager  may 
issue  a  permit,  upon  determining  that: 

(1)  The  applicant  is  appropriately 
qualified,  as  evidenced  by  training, 
education,  and/qf  experience,  and 
possesses  demonstrable  competence  in 
theoretical  and  methodological  design, 
and  in  collecting,  handling,  analyzing, 
evaluating,  and  reporting  archeological 
data,  relative  to  the  type  and  scope  of 
the  work  proposed  and  also  meets  the 
following  minimal  qualifications: 

(i)  A  graduate  degree  in  anthropology/ 
archeology,  or  equivalent  training  and 
experience: 

(ii)  The  demonstrated  ability  to  carry 
research  to  completion,  as  usually 
evidenced  by  timely  completion  of 
theses,  research  reports,  or  similar 
documents: 

(iii)  Completion  of  at  least  16  months 
of  professional  experience  and/or 
specialized  training  in  archeological 
field,  laboratory,  or  library  research, 
administration,  or  management, 
including  at  least  4  months  experience 
and/or  specialized  training  in  the  kind 
of  activity  the  individual  proposes  to 
conduct  under  permit  authority:  and 

(iv)  Historic  sites  archeologists  should 
have  had  at  least  one  year  of  experience 
in  research  concerning  archeological 
resources  of  the  historic  period. 
Prehistoric  archeologists  should  have 
had  at  least  one  year  of  experience  in 
research  concerning  archeological 
resources  of  the  prehistoric  period. 
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(2)  The  proposed  work  is  to  be 
undertaken  for  the  purpose  of  furthering 
archeological  knowledge  in  the  public 
interest; 

(3)  The  proposed  work,  including  time, 
scope,  location,  and  purpose,  is  not 
inconsistent  with  any  management  plan 
applicable  to  the  public  lands; 

(4)  Written  consent  has  been 
obtained,  for  work  proposed  on  Indian 
lands,  from  the  Indian  landowner  and 
the  Indian  tribe  having  jurisdiction  over 
such  lands; 

(5)  Evidence  is  submitted  to  the 
Federal  land  manager  that  the 
university,  museum,  or  other  scientific  or 
educational  institution  proposed  in  the 
application  as  the  repository  possesses 
adequate  curatorial  capability  for 
safeguarding  and  preserving  the 
archeological  resources  and  all 
associated  records;  and 

(6)  The  applicant  has  certified  that, 
not  later  than  the  date  the  final  report  is 
submitted  to  the  Federal  land  manager, 
the  following  will  be  delivered  to  the 
appropriate  official  of  the  approved 
university,  museum,  or  other  scientific  or 
educational  institution,  which  shall  be 
named  in  the  permit: 

(i)  All  artifacts,  samples,  collections, 
records,  data,  photographs,  and  other 
documents  resulting  from  work 
conducted  under  the  requested  permit 
where  the  permit  is  for  the  excavation 
and/or  removal  of  archeological 
resources  from  public  lands. 

(ii)  All  artifacts,  samples  and 
collections  resulting  from  work  under 
the  requested  permit  where  the  permit  is 
for  the  excavation  and/or  removal  of 
archeological  resources  from  Indian 
lands  for  which  the  custody  or 
disposition  is  not  undertaken  by  the 
Indian  owners,  and  other  documents 
resulting  from  work  conducted  under  the 
requested  permit. 

(b)  For  permit  applications  involving 
lands  under  the  jurisdiction  of  more  than 
one  Federal  land  manager,  the  Federal 
land  managers  shall  coordinate  the 
review  and  evaluation  of  the 
applications  and  the  issuance  of  the 
permits. 

§  1215.8  Time  limits  of  permits. 

(a)  The  Federal  land  manager  may 
issue  a  permit  for  a  period  appropriate 
to  the  work  to  be  conducted,  but  not  to 
exceed  3  consecutive  years  from  the 
date  of  issuance. 

(b)  A  permittee  may  submit  a  written 
request  for  permit  extension  when 
additional  time  less  than  4  months  is 
needed  to  complete  work  in  progress. 

(c)  A  permittee  may  apply  for  permit 
renewal  by  following  procedures  under 
§  1215.5  of  this  part. 


(d)  Subsequent  to  review  of  extension 
requests  or  renewal  applications,  and 
evaluation  of  past  performance,  the 
Federal  land  manager  may  extend  a 
permit  for  up  to  4  months  or  may  renew 
a  permit  for  periods  up  to  3  additional 
years. 

(e)  The  Federal  land  manager  may 
extend  a  permit  only  once,  but  may 
renew  a  permit  any  number  of  times. 

(f)  The  Federal  land  manager  shall 
review,  at  least  annually,  the  permittee’s 
performance  under  any  permit  issued  for 
a  period  greater  than  1  year. 

§  1215.9  Terms  and  conditions  of  permits. 

(a)  In  all  permits  issued,  the  Federal 
land  manager  shall  specify: 

(1)  The  exact  nature  and  extent  of 
work  allowed  imder  the  permit, 
including  the  time,  duration,  scope, 
location,  and  purpose  of  the  work; 

(2)  The  name  of  the  individual[s) 
responsible  for  conducting  the  work 
and,  if  different,  the  name  of  the 
individual(s)  responsible  for  carrying 
out  the  terms  and  conditions  of  the 
permit; 

(3)  The  name  of  the  university, 
museum,  or  other  scientific  or 
educational  institutions  in  which  any 
collected  materials  and  data  shall  be 
deposited;  and 

(4)  Reporting  requirements. 

(b)  The  Federal  land  manager  may 
specify  such  terms  and  conditions  as 
deemed  necessary,  consistent  with  this 
part,  to  protect  public  safety  and  other 
values  and/ or  resources,  to  secure  work 
areas,  to  safeguard  other  legitimate  land 
uses,  and  to  limit  activities  incidental  to 
work  authorized  under  a  permit. 

(c)  The  Federal  land  manager  shall 
include  in  permits  issued  for 
archeological  work  on  Indian  lands  such 
terms  and  conditions  as  may  be 
requested  by  the  Indian  landowner  and 
the  Indian  tribe  having  jurisdiction  over 
the  lands. 

(d)  The  Federal  land  manager  may 
require  adequate  security  to  ensure 
adherence  to  terms  and  conditions  of 
the  permit. 

(e)  Initiation  of  work  or  other 
activities  by  the  permittee  imder  the 
authority  of  a  permit  signifies  the 
permittee’s  acceptance  of  the  terms  and 
conditions  of  the  permit. 

§  1215.10  Suspension,  revocation  and 
termination  of  permits. 

(a)  Suspension.  (1)  The  Federal  land 
manager  may  suspend  a  permit  issued 
pursuant  to  this  part  upon  determining 
that  the  permittee  has  violated  any 
prohibition  of  §1215.14  of  this  part. 

(2)  The  Federal  land  manager  may 
suspend  a  permit  upon  determining  that 
the  permittee  has  failed  to  meet  the 


terms  and  conditions  of  the  permit.  The 
suspension  shall  remain  in  effect  until 
such  time  as  the  permittee  corrects  the 
situation,  as  determined  by  the  Federal 
land  manager. 

(b)  Revocation.  (1)  The  Federal  land 
manager  may  revoke  a  permit  upon 
assessment  of  a  civil  penalty  against  the 
permittee  under  §  1215.18  of  this  part,  or 
upon  the  permittee’s  conviction  under 

§  6  of  the  Act. 

(2)  The  Federal  land  manager  may 
revoke  a  permit  if  the  permittee  fails  to 
correct  the  situation  which  led  to 
suspension. 

(c)  The  Federal  land  manager  reserves 
the  right  to  terminate  a  permit  at  any 
time  for  program  purposes. 

§  1215.1 1  Compliance  with  regulations  of 
the  Advisory  Council  on  Historic 
Preservation  (36  CFR  Part  800). 

(a)  The  act  of  issuing  of  a  permit 
under  this  part  does  not  require 
compliance  with  Section  106  of  the  Act 
of  October  15, 1966  (16  U.S.C.  470f).  The 
Federal  land  manager  may,  however, 
seek  the  advice  or  assistance  of  the 
Advisory  Council  on  Historic 
Preservation  with  respect  to  activities 
proposed  to  be  conducted  under  this 
part.  Such  action  by  the  Federal  land 
manager  shall  not  be  deemed 
compliance  with  Section  106  nor  create 
a  requirement  for  compliance  where  not 
otherwise  required. 

(b)  If  the  activities  proposed  under 
this  part  constitute  an  undertaking  in 
which  there  is  Federal  involvement 
other  than  the  granting  of  a  permit  under 
this  part  and  such  Federal  involvement 
requires  compliance  with  Section  106  of 
the  act  of  October  15, 1966  (16  U.S.C. 
4701),  then  the  Federal  land  manager 
shall  coordinate  the  issuance  of  a  permit 
under  this  part  consistently  with 
compliance  requirements. 

§  1215.12  Appeals  relating  to  permits. 

Any  person  may  appeal  permit 
issuance,  denial  of  permit  issuances, 
suspension,  revocation,  termination,  and 
terms  and  conditions  of  permits  through 
appeal  procedures  established  by  the 
Federal  land  manager. 

§  1215.13  Custody  of  archeological 
resources. 

(a)  Archeological  resources  excavated 
or  removed  from  the  public  lands  remain 
the  propoerty  of  the  United  States 
Government,  unless  otherwise  provided 
for  in  law,  regulations,  or  administrative 
policy. 

(b)  Archeological  resources  excavated 
or  removed  from  Indian  lands  remain 
the  property  of  the  Indian  or  Indian  tribe 
having  rights  of  ownership  over  such 
resources. 
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(c)  The  Secretary  of  the  Interior  may 
promulgate  regulations  establishing 
procedures  and  guidelines  for  the 
exchange  of  archeological  resources 
among  suitiable  universities,  museums, 
or  other  scientific  or  educational 
institutions,  for  the  ultimate  disposition 
of  archeological  resources,  and  for 
standards  by  which  archeological 
resources  shall  be  preserved  and 
maintained,  when  such  resources  have 
been  excavated  or  removed  from  public 
lands  and  Indian  lands. 

§  1 2 1 5. 1 4  Prohibited  acts. 

(a)  No  person  may  excavate,  remove, 
damage,  or  othewise  alter  or  deface  any 
archeological  resource  located  on  public 
lands  or  Indian  lands  unless  such 
activity  is  pursuant  to  a  permit  issued 
under  §  1215.7  or  exempted  by 

§  1215.4(b)  (1),  (2),  (3),  (4)  and  (5). 

(b)  No  person  may  sell,  purchase,  or 
exchange  any  archeological  resource  or 
offer  to  sell,  purchase,  or  exchange  any 
archeological  resource  if  such  resource 
was  excavated  or  removed  in  violation 
of: 

(1)  The  prohibitions  contained  in 
paragraph  (a)  of  this  section:  or 

(2)  Any  provision,  rule,  regulation, 
ordinance,  or  permit  in  effect  under  any 
other  provision  of  Federal  law. 

(c)  No  person  may  sell,  purchase, 
exchange,  transport,  receive,  or  offer  to 
sell,  purchase,  or  exchange,  in  interstate 
or  foreign  commerce,  any  archeological 
resource  excavated,  removed,  sold, 
purchased,  exchanged,  transported,  or 
received  in  violation  of  any  provision, 
rule,  regulation,  ordinance,  or  permit  in 
effect  under  State  or  local  law. 

§  1 2 1 5. 1 5  Criminal  penalties. 

(a)  Any  person  who  knowingly 
violates,  or  counsels,  procures,  solicits, 
or  employs  any  other  person  to  violate, 
any  prohibition  contained  in  §  1215.15  of 
this  part  shall  upon  conviction  be 
subject  to: 

(1)  Fine  of  not  more  than  $10,000,  or 
imprisonment  of  not  more  than  one  year, 
or  both,  provided  that  the  archeological 
or  commercial  value  of  the  archeological 
resources  involved  and  the  cost  of 
restoration  and  repair  of  such  resources 
does  not  exceed  the  sum  of  $5,000,  as 
determined  under  §  1215.17  of  this  part; 

(2)  Fine  of  not  more  than  $20,000,  or 
imprisonment  of  not  more  than  two 
years,  or  both,  provided  that  the 
archeological  or  commercial  value  of  the 
resources  involved  and  the  cost  of 
restoration  and  repair  exceed  the  sum  of 
$5,000,  as  determined  under  §  1215.17  of 
this  part; 

(3)  Fine  of  not  more  than  $100,000,  or 
imprisonment  of  not  more  than  five 


years,  or  both,  in  the  case  of  conviction 
for  a  second  or  subsequent  violation. 

(b)  Violations  limited  to  the  removal 
of  arrowheads  located  on  the  surface  of 
the  ground  shall  not  be  subject  to  the 
penalties  prescribed  in  this  section. 

§1215.16  Determination  of  archeological 
or  commercial  value  and  cost  of  restoration 
and  repair. 

(a)  Archeological  value.  For  purposes 
of  this  part,  the  archeological  value  of 
any  archeological  resource  involved  in  a 
violation  of  prohibitions  or  conditions 
pursuant  to  this  part  shall  be  the  value 
of  the  information  associated  with  the 
archeological  resource.  This  value  shall 
be  appraised  in  terms  of  the  costs  of  the 
retrieval  of  the  scientific  information 
contained  in  the  archeological  resource 
which  would  have  been  obtainable  if  the 
archeological  resource  were  found  in  its 
undisturbed  state.  These  costs  may 
include,  but  not  be  limited  to,  the  cost  of 
preparing  a  research  design,  conducting 
field  work,  carrying  out  laboratory 
analysis,  and  preparing  reports  as  would 
be  necessary  to  realize  the  information 
potential. 

(b)  Commercial  value.  For  purposes  of 
this  part,  the  commercial  value  of  any 
archeological  resource,  involved  in  a 
violation  of  prohibitions  or  conditions 
pursuant  to  this  part,  shall  be  the  fair 
market  value  of  its  condition  prior  to 
removal  or  disturbance. 

(c)  Cost  of  restoration  and  repair.  For 
purposes  of  this  part,  the  cost  of 
restoration  and  repair  of  archeological 
resources  damaged  as  a  result  of 
violation  of  prohibitions  or  conditions 
pursuant  to  this  part,  shall  be  the  sum  of 
the  costs  already  incurred  for  emergency 
restoration  or  repair  work,  plus  those 
costs  projected  to  be  necessary  to 
complete  restoration  and  repair,  which 
may  include,  but  not  be  limited  to,  the 
costs  of  the  following: 

(1)  Reconstruction  of  the  archeological 
resource; 

(2)  Stabilization  of  the  archeological 
resource; 

(3)  Ground  contour  reconstruction  and 
surface  stabilization; 

(4)  Research  necessary  to  carry  out 
reconstruction  or  stabilization; 

(5)  Physical  barriers  or  other 
protective  devices,  necessitated  by  the 
disturbance  of  the  archeological 
resource,  to  protect  it  from  further 
disturbance; 

(6)  Examination  and  analysis  of  the 
archeological  resource  including 
recording  remaining  archeological 
information,  where  necessitated  by 
disturbance,  in  order  to  salvage 
remaining  values  which  cannot  be 
otherwise  conserved; 


(7)  Preparation  of  reports  relating  to 
the  restoration  and  repair. 

§1215.17  Assessment  of  civil  penalties. 

(a)  Application.  The  civil  penalty  may 
be  assessed  against  any  person  who  has 
violated  any  prohibition  contained  in 
the  Act  or  in  this  part,  or  who  has 
violated  a  term  or  condition  included  in 
a  permit  issued  pursuant  to  this  part. 
Where  criminal  proceedings  are  being 
instituted  against  the  person,  the 
Federal  land  manager  may  elect  not  to 
assess  a  civil  penalty  but  shall  issue  a 
notice  of  violation  pursuant  to  this  part. 
Where  the  violation  is  inadvertant  and 
of  a  minor  nature,  the  Federal  land 
manager  may  likewise  elect  not  to  '. 
assess  a  civil  penalty,  but  shall  issue  a 
notice  of  violation  pursuant  to  this  part. 

(b)  Notice  of  violation.  Upon 
reasonable  belief  that  a  violation  has 
occurred  the  Federal  land  manager  shall 
notify  any  person  believed  to  have 
committed  the  violation,  either  in  person 
or  by  registered  or  certified  mail  (return 
receipt  requested).  The  notice  shall 
contain: 

(1)  A  concise  statement  of  the  facts 
believed  to  show  a  violation; 

(2)  A  specific  reference  to  the 
provision(s)  of  the  Act,  of  this  part,  or  of 
a  permit  issued  pursuant  to  this  part, 
allegedly  violated;  and 

(3)  A  statement  that  a  civil  penalty 
may  be  assessed  the  person  or  persons 
for  each  referenced  violation  in  an 
amount  to  be  determined  in  accordance 
with  this  part;  or  a  statement  that  no 
civil  penalty  will  be  assessed,  as 
appropriate. 

(c)  Notice  of  assessment.  Upon 
making  a  determination  to  assess  a  civil 
penalty  for  a  violation  charged  in  a 
notice  of  violation  under  this  section, 
the  Federal  land  manager  shall  make  a 
determination  of  the  damages 
associated  with  the  violation,  determine 
the  maximum  penalty  amount  in 
accordance  with  §  1215.18  of  this  part, 
and  serve  a  notice  of  assessment  on  the 
person  charged  with  the  violation.  The 
notice  of  assessment  may  be  served 
concurrently  with  the  notice  of  violation 
or  as  soon  thereafter  as  the  maximum 
penalty  amount  can  be  determined.  The 
notice  of  assessment  will  be  served  in 
person  or  by  registered  or  certified  mail 
(return  receipt  requested).  The  notice 
shall  contain: 

(1)  A  statement  of  the  facts  believed 
to  show  a  violation; 

(2)  A  specific  reference  to  the 
provisions  of  the  act,  of  this  part,  or  of  a 
permit  issued  pursuant  to  this  part 
allegedly  violated; 

(3)  The  amount  of  penalty  proposed  to 
be  assessed; 
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(4)  The  basis  in  §  1215.16  and 

§  1215.18(a)  of  this  part  from  which  the 
amount  was  derived;  and 

(5)  Notification  of  the  right  of  the 
person  charged  to  file  a  petition  for 
relief  pursuant  to  paragraph  (c)  of  this 
section,  or  to  await  the  Federal  land 
manager’s  notice  of  penalty. 

The  notice  may  also  contain  an  initial 
proposal  for  compromise  or  mitigation  of 
the  proposed  penalty. 

(d)  The  person  charged  shall  have  45 
calendar  days  from  the  date  of  service 
of  the  notice  of  assessment  in  which  to 
respond.  During  this  time  they  may: 

(1)  Seek  informal  discussions  with  the 
Federal  land  manager; 

'  (2)  Accept  in  writing  or  by  payment 
the  proposed  penalty  or  compromise,  if 
any,  offered  in  the  notice; 

(3)  File  a  petition  for  relief  in 
accordance  with  paragraph  (e)  of  this 
section; 

(4)  Take  no  action  and  await  the 
Federal  land  manager’s  notice  of  penalty 
pursuant  to  paragraph  (f)  of  this  section. 
If  the  person  charged  accepts  the 
proposed  penalty  or  compromise,  this 
shall  be  deemed  a  waiver  of  the  notice 
of  penalty  required  by  paragraph  (f)  of 
this  section,  and  of  the  right  to  request  a 
hearing. 

(e)  Petition  for  relief.  Upon  receipt  of 
a  notice  of  assessment,  the  person 
charged  may  ask  that  no  penalty  be 
assessed  or  that  the  amount  be  reduced, 
and  may  admit  or  contest  the  legal 
sufficiency  of  the  charge  and  the  Federal 
land  manager’s  allegations  of  facts,  by 
filing  a  petition  for  relief  with  the 
Federal  land  manager  within  45 
calendar  days  of  the  date  of  service  of 
the  notice  of  assessment.  The  petition 
shall  be  in  writing  and  signed  by  the 
person  charged.  If  the  person  charged  is 
a  corporation,  the  petition  must  be 
signed  by  an  officer  authorized  to  sign 
such  documents.  The  petition  shall  set 
forth  in  full  the  legal  or  factual  basis  for 
the  requested  relief. 

(f)  Assessment  of  penalty.  (1)  The 
Federal  land-manager  shall  proceed  to 
final  assessment  of  a  civil  penalty  upon 
expiration  of  the  period  during  which 
the  person  charged  may  file  a  petition 
for  relief,  or  upon  completion  of  review 
of  any  petition  filed,  or  upon  completion 
of  informal  mitigation  discussions, 
whichever  is  latest. 

(2)  The  Federal  land  manager  shall 
take  into  consideration  all  available 
information,  including  information 
provided  by  the  person  charged 
pursuant  to  paragraphs  (b)  and  (c)  of 
this  section,  or  upon  further  request  by 
the  Federal  land  manager. 

(3)  If  the  facts  warrant  a  conclusion 
that  no  violation  has  occurred,  the 


Federal  land  manager  shall  so  notify  the 
person  charged,  and  no  penalty  shall  be 
assessed. 

(4)  Where  the  facts  warrant  a 
conclusion  that  a  violation  has  occurred, 
the  Federal  land  manager  shall 
determine  a  penalty  amount  in 
accordance  with  §§  1215.16  and  1215.18 
of  this  part. 

(g)  Notice  of  penalty.  The  Federal 
land  manager  shall  notify  the  person 
charged  of  the  penalty  assessed  under 
paragraph  (f)  of  this  section  by  serving  a 
written  notice  of  penalty  on  the  person 
charged,  either  in  person  or  by 
registered  or  certified  mail  (return 
receipt  requested).  The  Federal  land 
manager  shall  set  forth  in  the  notice  of 
penalty  the  facts  and  conclusions  from 
which  it  was  determined  whether  or  not 
a  violation  did  occur  and  the 
appropriateness  of  the  penalty  assessed 
and  shall  notify  the  person  charged  of 
the  right  to  request  a  hearing  pursuant  to 
paragraph  (h)  of  this  section. 

(h)  Hearings.  (1)  Except  where  a  right 
to  request  a  hearing  is  deemed  to  have 
been  waived  as  provided  in  paragraph 
(d)  of  this  section,  the  person  charged 
may,  within  45  calendar  days  from  the 
date  of  service  of  the  notice  of  penalty, 
file  a  written  dated  request  for  a  hearing 
with  the  appropriate  adjudicatory  body 
as  specified  in  the  notice  of  penalty.  The 
person  charged  shall  enclose  with  the 
request  for  hearing  a  copy  of  the  notice 
of  penalty.  A  copy  of  the  request  shall 
be  served  upon  the  person  specified  in 
the  notice  of  penalty,  personally,  or  by 
registered  or  certified  mail  (return 
receipt  requested),  at  the  address 
specified  in  the  notice. 

(2)  Failure  to  file  a  timely  request  for  a 
hearing  shall  be  deemed  a  waiver  of  the 
right  to  a  hearing. 

(3)  Any  hearing  conducted  pursuant  to 
this  section  shall  be  held  in  accordance 
with  5  U.S.C.  554  and  regulations 
promulgated  pursuant  to  5  U.S.C.  554  or 
pursuant  to  section  10  (b)  of  the  Act.  In 
any  such  hearing,  the  amount  of  civil 
penalty  assessed  shall  be  determined  in 
accordance  with  this  part  and  shall  not 
be  limited  by  the  amount  assessed  in  a 
notice  of  penalty  issued  under 
paragraph  (f)  of  this  section  or  any 
compromise  or  mitigation  offered  by  the 
Federal  land  manager. 

(i)  Final  administrative  decision.  (1) 
Where  the  person  charged  has  accepted 
the  penalty  pursuant  to  paragraph  (c)  of 
this  section  the  notice  of  assessment 
shall  constitute  the  final  administrative 
decision; 

(2)  Where  the  person  charged  has  not 
filed  a  timely  request  for  hearing 
pursuant  to  paragraph  (g)(1)  of  this 
section  the  notice  of  penalty  shall 


constitute  the  final  administrative 
decision; 

(3)  Where  the  person  charged  has 
filed  a  timely  request  for  hearing 
pursuant  to  paragraph  (g)(1)  of  this 
section  the  decision  of  the 
administrative  law  judge  or  any 
applicable  administrative  appeal 
therefrom  shall  constitute  the  final 
administrative  decision. 

(j)  Payment  of  final  assessment.  (1) 

The  person  charged  shall  have  45 
calendar  days  from  the  date  of  issuance 
of  the  final  administrative  decision  in 
which  to  make  full  payment  of  the 
penalty  assessed,  unless  a  timely 
request  for  appeal  with  a  United  States 
District  Court  as  provided  in  section 
7(b)(1)  of  the  Act  has  been  filed. 

(2)  Upon  failure  by  the  person  charged 
to  pay  the  penalty,  the  Federal  land 
manager  may  request  the  Attorney 
General  to  institute  a  civil  action  to 
collect  the  penalty  in  a  United  States 
District  Court  for  any  district  in  which 
the  person  charged  is  found,  resides,  or 
transacts  business.  Where  the  Federal 
land  manager  is  not  represented  by  the 
Attorney  General,  a  civil  action  may  be 
initiated  directly. 

(k)  Other  remedies  not  waived. 
Assessment  of  a  civil  penalty  under  this 
section  shall  not  be  deemed  a  waiver  of 
the  Federal  land  manager’s  right  to 
pursue  other  available  legal  or 
administrative  remedies. 

§  1215.18  Civil  penalty  amounts. 

(a)  Maximum  amount  of  penalty.  The 
Federal  land  manager  shall,  after 
establishing  pursuant  to  §  1215.16  of  this 
part  the  archeological  or  commercial 
value  and  the  cost  of  restoration  and 
repair  of  the  archeological  resouce(s) 
involved  in  a  violation,  ascertain 
whether  the  person  charged  has 
committed  any  previous  violation  of  any 
prohibition  in  §  1215.14  or  violation  of 
any  term  or  condition  included  in  a 
permit  pursuant  to  §  1215.9  of  this  part. 

(l)  Where  the  person  charged  has  not 
committed  any  previous  violation  the 
maximum  amount  of  the  penalty  shall 
be: 

(1)  A  fixed  amount,  determined  by  the 
Federal  land  manager  under  regulations 
pursuant  to  section  10(b)  of  the  Act  or 
by  administrative  action,  where  damage 
to  the  archeological  resource  is  minimal 
and  all  archeological  resources  have 
been  recovered;  or 

(ii)  Full  cost  of  restoration  and  repair 
of  archeological  resourced  damaged  plus 
the  commercial  value  of  archeological 
resources  destroyed  or  not  recovered. 

(2)  Where  the  person  charged  has 
been  adjudged  to  have  committed  any 
previous  violation,  the  maximum 
penalty  shall  be  double  the  cost  of 


5576 


Federal  Register  /  Vol.  46,  No.  12  /  Monday,  January  19,  1981  /  Proposed  Rules 


restoration  and  repair  plus  double  the 
commercial  value  of  archeological 
resources  destroyed  or  not  recovered. 

(3)  Violations  limited  to  the  removal 
of  arrowheads  located  on  the  surface  of 
the  ground  shall  not  be  subject  to  the 
penalties  prescribed  in  this  section. 

(b)  Compromise,  mitigation  or 
remission  of  penalty.  The  Federal  land 
manager  may  propose  a  compromise  or 
may  mitigate  or  remit  the  penalty 
amount  determined  under  paragraph  (a) 
of  this  section  based  upon  any  of  the 
following  factors: 

(1)  Agreement  by  the  person  charged 
to  return  to  the  Federal  land  manager 
archeological  resources  removed  from 
public  lands  or  Indian  lands: 

(2)  Agreement  by  the  person  charged 
to  assist  the  Federal  land  manager  in 
activity  to  preserve,  restore,  or 
otherwise  contribute  to  the  protection 
and  study  of  archeological  resources  on 
public  lands  or  Indian  lands; 

(3)  Agreement  by  the  person  charged 
to  provide  information  which  will  assist 
in  the  detection,  prevention,  or 
prosecution  of  violations  of  regulations 
in  this  part; 

(4)  Demonstration  of  hardship  or 
inability  to  pay  on  the  part  of  the  person 
charged,  provided  that  this  factor  shall 
only  be  considered  when  the  person 
charged  has  not  previously  been  found 
to  have  violated  the  regulations  in  this 
part; 

(5)  Determination  that  the  person 
charged  did  not  intentionally  commit  the 
violation. 

(6)  Determination  of  other  mitigating 
circumstances  appropriate  to 
consideration  in  reaching  a  fair  and 
expeditious  assessment. 

§  1215.19  Forfeiture  and  rewards. 

(a)  All  archeological  resources 
removed,  and  all  vehicles  or  equipment 
used,  in  connection  with  a  violation  of 
any  prohibition  in  §  1215.14  of  this  part 
are  subject  to  forfeiture  to  the  United 
States  upon  conviction  under  section  6 
of  the  Act,  assessment  of  a  civil  penalty 
under  §  1215.16-17  of  this  part,  or 
determination  by  any  court  that  the 
archeological  resources,  vehicles,  or 
equipment  were  involved  in  the 
violation. 

(b)  A  payment  shall  be  made  in  an 
amount  equal  to  one-half  of  any  penalty 
or  fine  collected,  but  not  to  exceed  $500, 
to  any  person  who  furnishes  information 
which  leads  to  conviction  for  a  criminal 
violation  or  to  afftessment  of  a  civil 
penalty.  If  several  persons  provided 
information,  the  amount  shall  be  divided 
among  all  such  persons. 

(1)  Officers  and  employees  of  the 
United  States,  State,  or  local 
government  who  furnish  information  or 


render  service  in  the  performance  of 
their  official  duties  shall  not  be  eligible 
for  payment  of  rewards  under  this 
section. 

(c)  In  cases  involving  Indian  lands,  all 
civil  penalty  monies  and  any  item 
forfeited  under  the  provisions  of  this 
section  shall  be  transferred  to  the 
appropriate  Indian  or  Indian  tribe. 

§  1215.20  Confidentiality  of  archeological 
resource  information. 

(a)  The  Federal  land  manager  shall 
not  make  available  to  the  public,  under 
subchapter  II  of  chapter  5  of  title  5  of  the 
United  States  Code  or  any  other 
provision  cf  law,  information  concerning 
the  nature  and  location  of  any 
archeological  resource. 

(b)  The  Federal  land  manager  may 
make  an  exception  to  this  rule  provided 
that: 

(1)  The  disclosure  will  further  the 
purposes  of  the  act  and  this  part  without 
risking  harm  to  the  archeological 
resource  or  the  area  in  which  it  is 
located;  or 

(2)  The  Governor  of  the  State  in  which 
the  archeological  resource  is  located  has 
submitted  a  written  request  for 
information  to  the  Federal  land 
manager,  including: 

(i)  The  specific  archeological  resource 
or  area  about  which  information  is 
sought; 

(ii)  The  purpose  for  which  the 
information  is  sought;  and 

(iii)  The  Governor’s  written 
commitment  to  adequately  protect  the 
confidentiality  of  the  information. 

§  1215.21  [Reserved] 

§  1215.22  Report. 

Each  Federal  land  manager,  when 
requested  by  the. Secretary  of  the 
Interior,  shall  submit  such  information 
as  is  necessary  to  enable  the  Secretary 
to  comply  with  Section  13  of  the  Act. 

§  1215.23  interpretive  rulings. 

Each  Federal  land  manager  may 
publish  from  time  to  time,  as  an 
appendix  to  this  part,  statements  of 
policy  and  legal  opinions  relating  to  the 
interpretation,  enforcement,  and 
implementation  of  the  Act  and  this  part. 

Dated:  December  4, 1980. 

Cecil  D.  Andrus, 

Secretary  of  the  Interior. 
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